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F »reword 



This booklet describes the procedure to be followed by the children’s 
hearings which are to be established under Part III of the Social Work 
(Scotland) Act 1968, and the other arrangements which will take the 
place of the court system in dealing with children who get into trouble. 
The booklet is designed mainly for the guidance of panel members, 
reporters and others who may be involved in the work of the children’s 
hearings. 

This booklet should not be treated as a complete and authoritative state- 
ment of the law relating to children’s hearings. Other official publications 
on this subject which may be helpful are : 

a The Social Work (Scotland) Act 1968 (HMSO 8/6d). 

b Children’s Panels and Hearings, a four-page leaflet designed mainly 
for the information of people who are interested in the possibility of 
becoming panel members (available free from the Social Work Services 
Group or any local authority). 

c Statutory rules which are to be made by the Secretary of State for 
constituting and arranging children’s hearings, regulating their pro- 
cedure, and regulating the duties of the reporter (these rules had not 
yet been made when this booklet went to print). 

d A simple guide to the work of children’s hearings, which will be 
published for the information of the general public shortly before the 
date of introduction of the new system about the end of 1970. 

e A leaflet which will be prepared for issue to parents and children who 
have to attend children’s hearings, describing the procedure to be 
followed and informing them of their rights. 

The first edition of this booklet is being published in order to give pre- 
liminary guidance to all concerned, in particular to those who are taking 
part in training for panel membership. It is intended in due course to issue 
a revised edition of the booklet, which will take account of the provisions 
of the statutory rules which have yet to be made for hearings and reporters. 
It would therefore be helpful if any comments on the first edition could be 
sent to the Social Work Services Group, York Buildings, Queen Street, 
Edinburgh EH2 1HY. 
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1 Introduction 



I — 1 The purpose of children’s panels and hearings 

In 1961 the Secretary of State for Scotland appointed a Committee under 

the chairmanship of Lord Kilbrandon: 

‘to consider the provisions of the law of Scotland relating to the treat- 
ment of juvenile delinquents and juveniles in need of care or protection 
or beyond parental control and, in particular, the constitution, powers 
and procedure of the courts dealing with such juveniles and to report.’ 

In its report published in 1964 (Cmnd 2306) the Kilbrandon Committee 
found that in terms of the treatment measures to be applied, the children 
appearing before the courts had in common a need for special measures of 
education and social care because the normal upbringing processes have 
for some reason or other failed or fallen short of the child’s individual 
requirements. The Committee traced the shortcomings inherent in the 
juvenile court system essentially to the fact that these courts are required 
to combine the characteristics of a court of criminal law with those of a 
specialised agency for the treatment of children in need, whether in law 
juvenile offenders or children in need of ‘care or protection’. 

Accordingly the Committee recommended that the two functions should 
be clearly separated. The first function, that of resolving any disputed 
issues of fact relating to the act or acts alleged they considered appropriate 
to the courts, a task for which the criminal procedure is well fitted. The 
second, that of deciding the most suitable measures for children after the 
facts are established, they thought should be carried out by a panel of lay 
people selected from the whole community because of their experience, 
knowledge and understanding of the problems of children. 

The principle of the new system of children’s panels, as well as most of the 
detailed recommendations on machinery, was accepted by the Government 
in 1966 in the White Paper, Social Work and the Community (Cmnd 3065). 
Statutory provision for the change from a juvenile court system to a system 
of children’s panels and hearings was made in Part III of the Social Work 
(Scotland) Act 1968. 

This system should be seen not in isolation but as an important part of the 
new social work arrangements instituted by the 1968 Act, whose objectives 
include the involvement of the community in finding solutions to the 
problems that arise within it. The general task of the new local authority 
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social work departments created by the Act is to promote social welfare in 
their area, not only by their own efforts through the provision of case 
work and other social work services but by the stimulation of other de- 
partments, organisations and persons within the community to improve 
the life of the community. The selection of panel members from a wide 
range of groups within the community to reflect the various view points 
within it should be regarded as one aspect of community involvement. 



The fact that the reporter will refer to children’s hearings only those 
children whom he considers to be in need of compulsory measures of care 
does not of course mean that the measures of care which hearings may 
impose should be available only to such children. The measures of care 
and the related facilities should be available on a voluntary basis to other 
children at risk or in need. The aim is not to segregate the children in 
trouble and the children at risk but to provide them with any necessary 
help, to enable them to come to terms with themselves, to seek to direct 
or redirect their efforts or enthusiasms, to make constructive use of their 
time and to help them to establish themselves in the co mmuni ty. 

This has to be done in the light of understanding of the attitudes and 
aspirations prevalent in different parts of the community and different 
groups, not least in the children themselves. The change from criminal 
procedure to a concept of applying the measures best suited to remedying a 
child’s difficulties is one that many people, including children dealt with by 
children’s hearings and their parents, may find hard to grasp. They may in 
particular fail to appreciate that the offence or other specific incident 
which was the grounds for referral of the child to the hearing is only one 
ot the factors — perhaps on occasion not a very import an t one in com- 
parison with others — to be taken into account. Inevitably there will be 
criticisms from those who are not aware of the purpose of the system or 
of the family background that the measures imposed by the hearings are 
in certain cases too harsh or too lenient. 

The Act of 1968 and the rules made under it include complex provisions 
on the powers of the hearings and safeguards for the children and families 
concerned. These formal provisions should not, however, obscure the 
essential purpose of the new system which is to discuss in a concerned and 
informal way the difficulties of children and to provide the most appro- 
priate measures of care and treatment for those who need them. These 
measures can be on a voluntary or a compulsory basis, and will aim to 
help children in trouble to establish sound relationships with their family, 
their friends, and the community at large, and to develop so that they 
may take an appropriate and useful place in society. The achievement of 
these aims will depend especially on the skill of the panel members in 
making their decisions, the skill of the social workers and others who have 
to carry out these decisions, and the extent to which they are given the 
support of the community as a whole. 
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I — 2 The way hearings will work 

It may be helpful by way of introduction to set out very briefly the way in 
which the ‘children’s hearing’ of three members will deal with children 
brought before them by the reporter as being in need of compulsory 
measures of care. If the child (and his parent) admit before the hearing the 
facts on which the reporter’s referral of the case to the hearing is based, eg 
that the child has committed a particular offence, the hearing consider a 
report by the social work department, and then discuss with the parents 
and the child (and the social worker as appropriate) the general, position 
and what ought to be done. The relative informality of the arrangements 
for the hearing is intended to encourage full and genuine discussion and 
the hearing of most cases is expected to last about 40 minutes. In the light 
of this discussion the hearing can decide whether compulsory measures of 
care are necessary and, if so, what measures would be helpful, eg super- 
vision or case work help at home, participation in some activity, residence 
in a particular establishment, or a combination of such measures. 

If the reasons for referring the child to the hearing are not admitted, the 
case must go to the sheriff; if he finds that the grounds are established, the 
case is returned to the hearing to be dealt with as if the grounds had been 
accepted. Appeals against decisions of the hearing also go to the sheriff. 
Measures prescribed by a hearing must be regularly reviewed by a hearing 
at a later date and appeals are also allowed from these reviews. 



I — 3 Repeal and amendment of existing statutory provision 
The Children and Young Persons (Scotland) Act 1937, in particular Part 
IY, is to a large extent repealed or amended (Section 31(3) and Schedule 2 
of the 1968 Act) in so far as it deals with bringing children before courts. 
In the children’s hearing system it is no longer possible to bring children 
before the courts in care or protection cases, and section 31 of the 1968 
Act provides that no child shall be prosecuted for any offence except on the 
instructions of the Lord Advocate or at his instance, and that no court 
other than the High Court of Justiciary or the sheriff court shall have 
jurisdiction over a child for an offence. This means that children under 16 
will no longer appear before magistrates or JP courts or the special juvenile 
courts provided for in section 51 of the 1937 Act. In general it may be 
expected that children committing minor offences will not be prosecuted 
unless this appears desirable in the public interest. This memorandum is, 
however, not concerned except incidentally with the procedure in the cases 
where prosecution takes place, but rather in cases which come or are liable 
to come before a children’s hearing. 

I — 4 Definitions 

Under the new arrangements children will be brought before a children’s 
hearing by a reporter if he considers them to be in need of compulsory 
measures of care. It is necessary to examine the meaning of these and 
related terms. , 
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i ‘ Child ’ is defined in section 30(1) of the 1968 Act as meaning for the 
purposes of Part III of the Act: 

a a child under 16; 

b a child aged 16 or over but under 18 who is subject to a supervision 
requirement (that is a requirement made by a children’s hearing im- 
posing compulsory measures of care); 
c a child whose case has been referred to a children’s hearing in pursu- 
ance of Part V of the Act (that is a child under 18 referred to a children’s 
hearing by a court or local authority in England, Wales or Northern 
Ireland); or 

d a child of compulsory school age (to cover children of 16 or over who 
fail to attend school regularly without reasonable excuse. This will be 
relevant only after the raising of the school leaving age). 

Where a person appears before a children’s hearing they must enquire as 
to his age. If the hearing after due inquiry consider the person to be a 
child under sixteen and reach decisions about him, these decisions will 
stand even if the person subsequently turns out to be over sixteen. Equally 
where the hearing consider a person to be over sixteen, he shall not be 
deemed a child unless he qualifies as one by virtue of b, c or d above 
(Section 55). In short this provision validates the view of the children’s 
hearing whether or not a person is a child for the purposes of Part III of the 
Act. 

ii "Parent is defined in section 94(1) as meaning either or both parents 
and: 

a in relation to a child adopted in pursuance of any enactment, means 
the person or persons by whom he was adopted to the exclusion of his 
natural parents ; or 

b in relation to a child who is illegitimate means his mother to the 
exclusion of his father. 

In addition for the purposes of Part III of the Act ‘parent’ is defined in 
section 30(2) as including ‘guardian’ which is in turn defined in section 
94(1) as meaning a person appointed by deed or will or by order of a court 
of competent jurisdiction to be the guardian of a child, or in relation to a 
child includes any person who, in the opinion of the court or children’s 
hearing having cognisance of any case in relation to the child or in which 
the child is concerned, has for the time being the charge of or control over 
the child. 

iii Children's panels and hearings 

The expression ‘children’s hearing’ introduced by the 1968 Act is not 
specifically defined in the Act. A ‘hearing’ is a common statutory term 
used to connote an informal inquiry into some problem or case and a 
children’s hearing within the meaning of Part III and more particularly 
section 34(1) is the sitting or meeting together of a body of three persons 
to inquire into and consider the cases of children referred to them. The 
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expression also denotes the body of three people and while they derive their 
name from their principal function, they have other powers and tasks such 
as the issue of warrants. A children’s hearing must have a chairman and 
must include both a man and a woman among its members (Section 34(2)). 
The children’s hearing for each case or sitting is to be drawn from members 
of a children’s panel appointed by the Secretary of State for each local 
authority area, in such numbers and for such period as he may decide 
(Section 33 and Schedule 3 paragraphs 1-2). He is assisted in selecting 
panel members by a Children’s Panel Advisory Committee for each area 
consisting of a chairman, who must be resident in the area of the local 
authority, and two members nominated by the Secretary of State, and two 
members nominated by the local authority (Schedule 3, paragraphs 3-5). 
The chairman, deputy chairman and members of the panel should have 
knowledge and experience in dealing with children, their parents and 
family situations and should be drawn from a wide variety of occupation, 
neighbourhood, age and income groups. They receive training which is a 
joint responsibility of the Secretary of State and the local authority 
(Schedule 3, paragraphs 6-7) designed to assist them in dealing in the most 
appropriate way with children who appear before hearings. The local 
authority must publish a list of the names and addresses of members of 
the children’s panel for their area and this must be available for inspection 
at the offices of the director of social work for the local authority and at 
any place — such as a public library — where an electors list for the locality 
is provided (Section 33(3)). The local authority must also provide suitable 
accommodation and facilities dissociated from criminal courts and police 
stations for children’s hearings for their area (Section 34(3)). Hearings 
could for example be held in committee rooms, in local authority buildings 
or possibly in schools or other public buildings. There should be sufficient 
waiting rooms and toilet and other facilities. Hearings need not be held 
within the local authority area. Thus hearings for a county area might be 
arranged most conveniently in an adjoining large burgh or vice versa. 
The local authority has financial responsibility for the Children’s Panel 
Advisory Committee and the panel members, paying them such travelling, 
subsistence and other expenses as the Secretary of State may prescribe in 
regulations (Schedule 3, paragraph 8). The Children’s Panels and Children’s 
Panel Advisory Committees (Travelling Allowances etc) (Scotland) Regula- 
tions 1969 provide that these expenses are to be the same as those payable 
to members of local authorities. 

iv Reporter 

The basic task of the reporter (a term which should be taken in this 
memorandum to include any deputies and staff as appropriate) is to 
decide whether or not children whose cases are notified to him should be 
brought before a children’s hearing. If so, he presents the case with the 
necessary background reports and information to a hearing; if not, he 
decides what other action on his part, if any, is necessary. The reporter, 
who may be whole-time or part-time, is appointed by the local authority 
who also have to provide deputies, if necessary, and supporting staff 
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(Section 36(1) and (6)). There are no prescribed qualifications for a 
reporter but any vacancy must be advertised and copies of all applications 
must be forwarded to the Secretary of State who has to provide a list of 
the applicants he considers suitable for appointment, from which the local 
authority make their choice (Section 36(2) and (3)). The reporter may not 
be removed from office by the local authority, or required to resign, except 
with the consent of the Secretary of State (Section 36(4)). Nor may a 
reporter be employed by any local authority in a capacity other than that 
of reporter except with the consent of the Secretary of State (Section 36(5)). 
Otherwise the provisions as to remuneration and tenure of office in 
sections 82 and 92 of the Local Government (Scotland) Act 1947 apply to 
reporters and their staffs (Section 36(7)). Rules as to the reporter’s duties 
are made by the Secretary of State (Section 36(8)). 

v Compulsory measures of care 

The compulsory measures of care which a children’s hearing may think 
appropriate will be imposed by a supervision requirement (Section 44(1)). 
They will generally consist of some form of supervision within the com- 
munity. The hearing may impose any reasonable kind of condition to meet 
the needs of the child and his development as part of the requirement and 
may require the child to reside in a residential establishment or some other 
place. 



13 



Printed image digitised by the University of Southampton Library Digitisation Unit 



11 Referral of children to reporter and to 
children's hearing 



n — 1 Occasions for referring child to the reporter 
A child may be in need of compulsory measures of care (which includes 
protection, control, guidance and treatment) if: 

a he is beyond the control of his parent; or 

b through lack of parental care he is falling into bad associations or is 
exposed to moral danger; or 

c the lack of parental care is likely to cause him unnecessary suffering or 
seriously to impair his health or development; or 

d any of the offences mentioned in Schedule 1 to the Children and Young 
Persons (Scotland) Act 1937 (mainly sexual offences and offences 
involving cruelty to children) has been committed in respect of him or 
in respect of a child who is a member of the same household; or 

e the child, being a female, is a member of the same household as a 
female in respect of whom an offence which constitutes the crime of 
incest has been committed by a member of that household; or 

/ he has failed to attend school regularly without reasonable excuse; or 
g he has committed an offence; or 

h he is a child whose case has been referred to a children’s hearing in 
pursuance of Part Y of the Act — children moving to Scotland referred 
to a reporter by a juvenile court in England, Wales or Northern Ireland, 
by a local authority in England and Wales or by a welfare authority in 
Northern Ireland (Section 32). 

Any person who has reasonable cause to believe that a child may be in 
need of compulsory measures of care may give to the reporter such infor- 
mation about the child as he may have been able to discover (Section 
37(1)). Such a notification may reach the reporter from a number of 
sources; for example from a social worker, a doctor, a friend or neighbour 
concerned about a child, his parents or the police. In practice most cases 
will probably be notified to the reporter by the local authority or by the 
police. The police have a duty, where an offence has been committed by a 
child, to make a report to the appropriate reporter — as well as to the 
appropriate prosecutor (Section 38(2)). 



II — 2 The appropriate reporter 

In the vast majority of cases it will be for the reporter for the l ocal authority 
area where the child resides to decide what to do. In cases involving 
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children from outside Scotland, however, or where an urgent decision is 
required, notably in offence cases involving arrest or detention (c.f. section 
40(3) of the Children and Young Persons (Scotland) Act 1937), the 
necessary decisions could be taken by the reporter for the area where the 
events giving rise to the notification of the case to the reporter took place. 
Reference to the transfer of cases is made at the end of Chapter III. 



II — 3 Action taken by the reporter when he receives notification 
When the reporter receives information which suggests that a child may 
have to be brought before a children’s hearing, he makes such initial 
investigation as he may think necessary (Section 38(1)). 

The information may be such that he thinks no investigation is necessary, 
for example because it is vague, trivial, malicious or from an unreliable 
source. However, an initial investigation will generally include a check on 
whether the child or anyone in his family has come to the notice either of 
the reporter or of the social work department and possibly of reporters 
and departments in other areas. This may be supplemented by inquiries 
usually through the social work department or, when appropriate, the 
police about the subject of the report or more generally about the child 
and his family. When an offence is involved, the reporter may have to 
check that it is not the subject of a prosecution by the procurator fiscal. 
The social work department may be expected to make such inquiries as 
are necessary of the child and his family and other persons or agencies 
involved — for instance the school and medical services — in order to advise 
the reporter on what measures, if any, are necessary and whether there is, 
in the department’s view, a case for their compulsory application. In the 
light of the information then available, the reporter reaches a decision on 
what to do. 

There are three main courses he may follow. First he may decide that no 
further action is required (Section 39(1)); secondly he may formally refer 
the case to the social work department with a view to their making volun- 
tary arrangements for the advice, guidance and assistance of the child and 
his family (Section 39(2)); thirdly he may, where it appears to him that a 
child is in need of compulsory measures of care, bring the child before a 
children’s hearing (Section 39(3)). If he follows either of the first two 
courses, he may not subsequently on the basis of the same facts bring the 
child before a hearing (Section 39(5)). There is scope for other courses of 
action. The police may, with his agreement, arrange for a child to receive a 
warning from a senior police officer, or the child may be offered, or con- 
tinue to receive, the supervision of a juvenile liaison scheme in an area 
where such a scheme exists. The child may already be receiving assistance 
from the local authority under voluntary arrangements, and this may be 
continued. If the child is already subject to a supervision requirement, the 
reporter may decide that this requirement should continue until its review 
is due, rather than that the child should be brought back before a hearing. 

15 



CH — A*** 



Printed image digitised by the University of Southampton Library Digitisation Unit 



Before bringing a child before a hearing, the reporter must on the basis of 
the information supplied by the police, the social work department and 
some other source first satisfy himself that prima facie sufficient evidence 
is available of the existence of at least one of the grounds for referral set 
out in section 32; and secondly, it must appear to him that the child is in 
need of compulsory measures of care (Section 39(3)). The fact that 
grounds exist does not in itself constitute a reason for the application of 
compulsory measures of care; a police warning may be all that is called 
for, or advice, guidance and assistance provided for the child and his 
family on a voluntary basis by the local authority. 

Some cases— particularly those involving minor offences — which under 
the previous system came before the courts will be dealt with under the 
new system by reference to the social work department, police warning 
system or other informal arrangements. The seriousness of an offence does 
not necessarily reflect the need for compulsory measures of care. Other 
important factors are the attitude of the parents, the nature of the social 
problem, whether compulsion on the child is appropriate and, last but not 
least, whether effective voluntary arrangements can be made. 

Where a reporter decides that no further action on a case is required, he 
must, where he considers this to be the proper course, inform the child and 
his parents and the person who brought the case to his notice, or any of 
those persons, of his decision (Section 39(1)). He may decide not to inform 
any of those persons in the case, for instance, of what appeared to be a 
malicious complaint. The reporter may also inform the person who brought 
the case to his notice if he decides to follow one of the other courses of 
action open to him. Where cases have been reported by the police or by 
the social work department (or they have been involved in inquiries 
respecting them), the reporter should inform the police or the department 
concerned of the outcome. 



II — 4 Preparation and presentation of cases to a children’s hearing 

a Cases involving arrest or detention 

Exceptionally a reporter may have to arrange a children’s hearing at very 
shoit notice, for example where a child has been detained or arrested. 
There are three types of case. First, a constable or any person authorised 
by any court or by any justice of the peace (defined as including a sheriff 
or magistrate) in practice this person will be an officer of the social work 
department or the Royal Scottish Society for the Prevention of Cruelty to 
Children may take to a ‘place of safety 5 any child in respect of whom any 
oi certain offences has been or is believed to have been committed. These 
are offences mentioned in Schedule 1 to the Children and Young Persons 
(Scotland) Act 1937— mainly sexual offences and offences involving 

cruelty to children — or any offence under section 21(1) of that Act 

vagrants preventing children from receiving education. A child so taken to 
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a place of safety, or a child who has taken refuge in a place of safety, may 
be detained there until arrangements can be made for him to be brought 
before a children's hearing. Where a child is so detained the police, or the 
authorised person or the occupier of the place of safety must inform the 
reporter forthwith (Section 37(3)). ‘Place of safety’ is defined (Section 
94(1)) as ‘any residential or other establishment provided by a local 
authority, a police station or any hospital, surgery or other suitable place 
the occupier of which is willing temporarily to receive a child’. Children 
who are detained elsewhere than in police stations will generally be placed 
by social work departments in establishments which accommodate 
children. In some cases this may include secure accommodation. 

Secondly, there is a somewhat similar provision in section 47(1) of the 1937 
Act under which a child who has been assaulted, ill-treated or neglected 
in a manner likely to cause him unnecessary suffering or injury to health, 
or has been the victim of a Schedule 1 offence, may be taken to a place of 
safety by a constable to whom a warrant has been issued. 

Thirdly, where a child has been arrested for an offence and detained, the 
procedure is laid down in section 40 of the 1937 Act as amended by para- 
graph 3 of Schedule 2 to the 1968 Act. If it is decided not to prosecute him 
the police must inform the reporter of the local authority for the area in 
which the child is detained. 

In each of these three types of case where a child has been detained in a 
place of safety, the reporter, where he considers that the child may be in 
need of compulsory measures of care must, wherever practicable, arrange 
a children’s hearing to sit not later than the course of the next lawful day 
(meaning in general any day other than Sunday and certain public holidays) 
after the commencement of the child’s detention (Section 37(4)). 

Where the reporter is notified of a detention case, he may arrange for the 
release of the child without reaching a decision at that time whether he 
should be brought before a children’s hearing as being in need of com- 
pulsory measures of care. A child must not, however, continue to be 
detained under these provisions (a) where the reporter considers that the 
child does not require compulsory measures of care or (b) after the day on 
which a children’s hearing sat to consider his case under section 37(4) or 
(c) for a period exceeding seven days (Section 37(3) of the 1968 Act, 
Sections 40(4) and 47(1 A) of the 1937 Act). Such cases will normally be 
brought before a children’s hearing on the first lawful day, but exception- 
ally it may be impossible, for example in a remote area, for a hearing to be 
convened then. An absolute limit of seven days is placed on detention 
without appearance before a hearing but in practice this limit should never 
be approached. 

Where a hearing is arranged in a detention case, the reporter frequently 
may not have formed a view on whether compulsory measures of care are 
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necessary and may not have received a background report (or at least a full 
background report) from the appropriate social work department. 
Accordingly in most such cases all the hearing will have to decide is whether 
the child should be liberated or continue to be detained. If the hearing are 
unable to dispose of the case and are satisfied that the child’s further 
detention is necessary in his own interests or have reason to believe that he 
will run away during the investigation of his case they may issue a warrant 
requiring the child to be detained in any place of safety for such period not 
exceeding 21 days as may be necessary. Such a warrant may be renewed 
on the application of the reporter for one further period of up to 21 days 
if he makes out a case for this (Section 37(4) and (5)). 

b Ordinary cases 

The reporter will have a reasonable amount of time to prepare the vast 
majority of the cases which he has to present to a hearing. He will have the 
report suggesting that the child may be in need of compulsory measures of 
care, the results of the initial investigation and the report on the child and 
his social background which the social work department have a duty to 
supply; this report may contain information from any such person as the 
reporter or the social work department may think fit (Section 39(4)). 



II — 5 Preliminaries to a children’s hearing 

The reporter has the function of arranging children’s hearings (Section 
36(1)) in consultation with those concerned: the local authority which has 
to provide, not necessarily in their area, suitable accommodation and 
facilities dissociated from criminal courts and police stations for children’s 
hearings (Section 34(3)); the social work department which has to provide 
the social background report (Section 39(4)) ; the chairman of the children’s 
panel, as to membership of individual children’s hearings; and the child 
and his parents. It may not prove possible to fix a time and place suitable 
to all those concerned, but in some areas the problems may be simplified 
by arranging for rosters of panel members to be drawn up and for hearings 
to be arranged regularly for particular times and places. 

In fixing the time of hearings consideration has to be given to the desir- 
ability of requiring the child to attend at a convenient time, of securing the 
presence of his parents and of avoiding regular inconvenience to members 
of children’s panels, to reporters and to other local authority staff. The 
evenings or Saturday mornings may generally be most convenient for a 
good proportion of hearings but hearings during the day time may be more 
convenient in some cases and areas. 

The reporter has the duty to arrange for the service of the necessary 
notifications about the time and place of the hearings and the grounds of 
referral in accordance with the rules relating to his duties and it is his 
responsibility to secure the attendance of a child at the hearing of his case 
(Section 40(3)). 
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For the purpose of securing the attendance of a child at a hearing, or ! 
where a child fails to attend at any hearing of his case, the children’s 
hearing may at the instance of the reporter on cause shown or of their 
own motion issue a warrant for the apprehension of the child if satisfied 
of the necessity for such a course (Section 40(4)). Any such warrant of 
apprehension may be executed in like manner as a warrant of apprehen- 
sion issued by a court of summary jurisdiction (Section 40(9)) — in practice 
by the police — and the child would be detained in a place of safety until he 
could be brought before the children’s hearing at the first opportunity 
(Section 40(4)-(6)). 

The reporter also has to arrange to send or to make available to the 
members of a children’s hearing, if possible at least a few days before the 
hearing, details of the cases to be heard together with the grounds for 
referral, the social background report and other relevant inf ormation. 
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ill Procedure at a children's hearing 



III — 1 Persons present at hearing 

As a general rule, there should be present at the hearing of a ease the three 
members of the children’s hearing, the reporter, the child, both his parents 
and a representative of the social work department. 

The child is under an obligation to attend a hearing when he has been 
notified that his case has been referred to it (Section 40(1)). However, 
where a children’s hearing are satisfied in a case concerned with an offence 
mentioned in Schedule 1 to the 1937 Act that the attendance of the child is 
not necessary for the just hearing of the case, or in any case where they are 
satisfied that it would be detrimental to the interest of the child to be 
present at the hearing of his case, the case, in whole or in part, may be 
considered in the absence of the child (Section 40(2)). This allows the 
exclusion of a child when, for example, details are given of a sexual offence 
or an offence involving cruelty to the child or of other matters relating to his 
parents which he should not be made aware of. 

A parent has a duty to attend at all stages of a hearing at which his child’s 
case is being considered unless the children’s hearing are satisfied that it 
would be unreasonable to require his attendance or that his attendance 
would be unnecessary to the consideration of the case (Section 41(2)). 
Apart from this duty a parent has a right to attend at all stages of a 
children’s hearing who are considering the ease of his child (Section 41(1)). 
‘Parent’ is defined as meaning either or both parents (Section 94(1)) and 
it is desirable that both parents should be present wherever practicable 
insofar as both have responsibilities in relation to the child. A parent who 
tails to attend a hearing of his child’s case when he is under a duty to do so 
is guilty of an offence (Section 41(3)). 

The reporter will normally be assisted by his staff in the mechanics of the 
hearing such as providing information and any necessary forms to children 
and parents and in the recording of the proceedings. 

The representative of the social work department present— who may often 
be the social worker who has prepared the social background report — 
will be of assistance in cases where the members of the children’s hearing, 
or others concerned such as parents, with the agreement of the chairman, 
wish to ask his views on aspects of the social background report for 
elucidation of any suggestions it contains concerning appropriate mea- 
sures of care and for advice on possible alternative measures. 
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Persons apart from those already mentioned may be present. The rules for 
children’s hearings provide that a child or his parent may be accompanied 
to a hearing by a representative who may be anyone chosen by the child or 
his parent. The same person can act as representative for both the child 
and his parents. The purpose is to make it possible for those who wish to 
be supported at the hearing to bring a friend to help them in the con- 
sideration and discussion of the case. If a lawyer were to be chosen as the 
representative, there would be no entitlement to legal aid at this stage. 

-i 

i 

Members of the Council on Tribunals and of the Scottish Committee of 
that Council have a right to attend any children’s hearings (Section 35(3)). 
Press representatives are also entitled to be present but no report may 
reveal the name, address or school or include any particulars calculated to 
lead to the identification of, or any picture of any child in any way con- 
cerned in a hearing unless the Secretary of State allows publication because 
he is satisfied that this is in the interests of justice (Section 58). 

Other persons who may possibly attend hearings when occasion demands 
are interpreters for persons who do not speak English or who are deaf, 
dumb or blind, potential members of children’s panels, panel members in 
training, members of the Children’s Panel Advisory Committee and 
persons studying the system of children’s hearings. In general no person is 
to be present other than a person whose presence is necessary for the 
proper consideration of the case, such as the reporter or a member of the 
social work department, or a person whose presence is permitted by the 
chairman, and the chairman must take all reasonable steps to ensure that 
the number of persons present at any one time is kept to a minimum 
(Section 35(1) and (2)): the purpose is to ensure as far as possible that the 
hearing takes the form of a confidential discussion and not a public 
inquiry. 



Ill — 2 Conduct of hearing 

At the commencement of a children’s hearing the chairman must explain 
to the child and his parent, if present, the grounds stated by the reporter 
for the referral of the case to the hearing for the purpose of ascertaining 
whether these grounds are accepted in whole or in part by the child or his 
parent (Section 42(1)). The response of the child and his parents is to be 
formally noted at the hearing. 

The children’s hearing can proceed to the consideration of the case only 
where the child and his parent accept in whole the grounds of referral 
stated by the reporter, or where they accept them in part and the hearing 
consider it proper to proceed in respect of the grounds accepted (Section 
42(2)(a) and (b)). Where a parent does not attend the hearing, the hearing 
may proceed with the case even though the parent has not accepted the 
grounds of referral (Section 42(8)). This means that when one or both 
parents are absent the acceptance of the grounds by the one or both who 
are absent is not required. 
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In any other case, including those in which the child apparently does not 
understand or is incapable of understanding the explanation of the 
grounds of referral (Section 42(7)), the children’s hearing must (unless they 
decide to discharge the referral, for example because it appeared that 
even if the grounds were accepted compulsory measures would not be 
required) direct the reporter to make an application to the sheriff for a 
finding as to whether such grounds for the referral as are not accepted by 
the child or his parent are established (Section 42(2)(c)). The chairman 
must explain to the child and his parent the purpose for which the applica- 
tion is made, and must inform the child of his duty to attend the hearing 
of the application (Section 42(3)). If the sheriff is satisfied on the evidence 
before him that any of the grounds to which the application relates is 
established he remits the case to the reporter to make arrangements for a 
children’s hearing for consideration and determination of the case (Section 
42(6)); the procedure at the hearing is then the same as if the grounds for 
referral had been accepted. 

In considering a case the children’s hearing must have regard to the grounds 
for referral, accepted or established, the report on the child and his social 
background, and such other relevant information as may be available to 
them and then decide on what course is in the best interests of the child 
(Section 43(1)). At the hearing the reporter may have to explain his reasons 
for thinking a child is in need of compulsory measures of care although it 
is not part of his function to recommend any particular form of supervision 
requirement and the social worker may be asked to amplify the views 
expressed in the report from the social work department or on the appro- 
priate measures. It is important that the children’s hearing should try to 
ascertain the reasons for the actions which resulted in the referral of the 
child’s case and to discuss these and the possible measures for dealing with 
the child with his parents, the child himself and any representative of the 
child or his parent who may be present. 



HI — 3 Continuation of hearing for further investigation of 
child and his history 

If the hearing decide after due consideration of the case that no further 
action is required, they must discharge the referral (Section 43(2)). It may 
appear in the course of a hearing that voluntary arrangements would be 
most appropriate, but the hearing is not empowered to make a decision 
that a case should be referred to the local authority in the same way as a 
reporter may do under section 39(2). However, in discharging a referral 
the hearing may choose to express this as their view. 

If the hearing consider that further investigation in relation to a child and 
his history is necessary to complete their consideration of his case, they 
may continue the case to a subsequent hearing (Section 43(3)). To enable 
such an investigation to be made the children’s hearing may require a 
child to attend or reside at any clinic, hospital or establishment during a 
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period not exceeding 21 days (Section 43(4)). Where a child fails to fulfil 
such a requirement the reporter must arrange for a children’s hearing to 
consider the issue of a warrant for his detention under section 40 (Section 
43(5)). The purpose of the issue of such a warrant would be to enable the 
further investigation required by the children’s hearing to be carried out. 
The warrant may require the child to be detained in any place of safety 
for such a period not exceeding 21 days as may be necessary (Section 
40(7)). The warrant may not be renewed for a longer period. When the 
children’s hearing obtain the results of the further investigation, they 
should consider at the resumed hearing what course to follow in the best 
interests of the child. 



M — 4 Warrants to secure attendance of child 

Where the hearing have reason to believe that the child may not attend 
any hearing of his case, they may issue a warrant requiring the child to he 
detained in any place of safety for such a period not exceeding 21 days as 
may be necessary (Section 40(7)). Such a warrant might he issued if, for 
example, a child has failed to attend on a previous occasion or seems 
likely to abscond. Such a warrant for securing the attendance of a child at 
the hearing of his case may be renewed, on one occasion only, for a period 
not exceeding 21 days on the application of the reporter (Section 40(8)), 
It is expected that warrants of this type will be found necessary only 
exceptionally. 



in — 5 Supervision requirements 
a General 

Where a children’s hearing, after considering a child’s case, decide that he 
is in need of compulsory measures of care, they may make a supervision 
requirement. The form of this requirement will be prescribed in rules 
(Section 44(8)), and the social work department has a duty to give effect 
to any such requirement (Section 44(5)). 

b Supervision within the community 

The simplest, and probably most common form of requirement, will place 
the child under the supervision of the social work department which would 
be responsible for providing the advice, guidance and assistance relevant 
to the circumstances of the child and his social background. Supervision 
of the child might in appropriate cases be undertaken by someone from a 
voluntary organisation, for example one concerned with special problems 
or handicaps; or by an individual, whether or not professionally involved 
with children, for example where friendship and guidance rather than 
social work treatment is required. 

c Requirements as to residence 

A supervision requirement may impose conditions as to where a child is to 
reside (Section 44(l)(a)) or may name a specific residential establishment 
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where he is to reside (Section 44(l)(b)), having regard in the latter case to 
the religious persuasion of the child (Section 44(2)). 

Conditions as to residence in a place other than a residential establishment 
may for example require residence at home, or with some relative or with 
foster parents or, in the case of older children, in a place near their work. 
‘Residential establishment’ means an establishment managed by a local 
authority, voluntary organisation or any other person, which provides 
residential accommodation for the purposes of the 1968 Act (Section 
94(1)). This will cover such establishments as those previously known as 
children’s homes, remand homes and approved schools — whose role and 
function may, however, change — but it is wide enough to cover a more 
extensive range of establishments that cater on a long-term or short-term 
basis for the varying needs of children of different age groups and 
with differing problems. Removal from home is a drastic step which can 
greatly upset the child and his family and which should be taken only after 
careful consideration of the advice and views of those concerned and a 
full assessment of the child’s problems. The object of residential care like 
other care is to foster the child’s development along the right lines and to 
make him better able to make his way in society. In appropriate instances 
residence away from home for a longer or shorter period of intensive or 
specialised treatment may be necessary. This may need to be accompanied 
by parallel action by the social work department to give help to the parents 
and the family, although this is outside the powers of the hearing. 

d Other conditions 

A supervision requirement may contain such conditions as the children’s 
hearing consider necessary. There is no statutory restriction on the types of 
condition that may be imposed. It would, however, not be competent to 
require the payment of monetary penalties or damages or the infliction 
of corporal punishment as this would require specific statutory authority. 
Possible conditions might be keeping in touch with an officer of the social 
work department or acting under his guidance, attendance at some place, 
the performance of some task or a combination of these conditions. 

The aim of intervention is to ensure that the child has an opportunity to 
remedy any distortion in his development, to help him to realise his 
potential, to make use of his abilities, to understand himself and to under- 
stand other people. The activities which could benefit a child might be 
constructive (eg building, repair or maintenance work), educational (eg 
evening classes), social (helping aged or handicapped), recreational (eg 
sport, arts, discussion group) or a combination of these; they might be 
undertaken as part of a group or individually. Similarly the places which a 
child might benefit from attending could include not only those providing 
remedial treatment (eg a child guidance clinic or psychiatric department) 
but those providing support or companionship (eg a youth club or organisa- 
tion, leisure time centre or camp). Although the grounds for referral are 
not the only factors to be taken into account in deciding what should be 
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done with a child, it might be useful, for example, for a child who has been 
destructive to undertake some constructive action, or for a child who 
displays anti-social behaviour to undertake some service for others; but it 
would be misleading to regard these measures as appropriate only for 
children displaying these tendencies, or to imply that no other measures 
should be applied to these children. 

A children’s hearing is concerned to find what is in the best interests of the 
child in the light of all the circumstances, and any conditions they may be 
considering must be measured against this. In considering what, if any, 
conditions to impose, it will be necessary for them to bear in mind the 
effect of any breach of conditions which might require the supervision 
requirement to be reviewed; the fact that some measures— for instance, 
acts of service by way of restitution for damage done — may be more 
effective if done voluntarily by the child under the guidance of the persons 
supervising him ; and that compulsion to do some activity which others do 
voluntarily presents special difficulties. Another important factor is that 
conditions should in general not be too detailed, since they should be 
sufficiently flexible to avoid the necessity of bringing the child back to the 
hearing to secure minor changes, a process which could be detrimental for 
the child. Like the other measures in a supervision requirement, the power 
to make conditions should be discussed with the parents and child before 
any condition is imposed. 

e Placement in England or Wales 

Placement in England or Wales will be exceptional. (It should not be 
confused with transfer to England or Wales or Northern Ireland provided 
for in Part Y of the Act in cases where the child or his parents move to 
another part of the United Kingdom.) The sort of case in which it might 
occur is where the best course is to send the child to be with a close relative 
or to an establishment providing a special kind of treatment not available 
in Scotland. 

Such an establishment in England or Wales would not be a residential 
establishment for the purposes of the 1968 Act. A supervision requirement 
imposing a condition of residence at a place in England or Wales provides 
authority for the person in charge of the place to restrict the child’s liberty 
to such an extent as that person may consider appropriate having regard 
to the terms of the supervision requirement (Section 44(1 A)). This means 
that, if the person in charge of the place is to have any powers to restrict 
the liberty of the child, these powers, or the limits of them, must be 
specified in the supervision requirement. 



HI — 6 Other powers of children’s hearings 

a Reference to education authority for ascertainment of disability 
Where the children’s hearing consider that it may be necessary for an 
education authority to exercise its function under section 63 of the 
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Education (Scotland) Act 1962 to ascertain whether a child requires 
special education or is suffering from a disability which makes him unsuit- 
able for ordinary or special education, they must make a report to the 
education authority concerned (Section 44(4)). The hearing may in addition 
make a supervision requirement where they consider this appropriate. 

b Reference to mental health officer for consideration of application for 
admission to hospital or guardianship application 
It may on occasion be the opinion of a children’s hearing that an applica- 
tion should be made to the sheriff for a child who has been brought before 
them to be admitted to hospital or placed under guardianship under Part 
IV of the Mental Health (Scotland) Act 1960. In such cases they must make 
a report to the local authority mental health officer concerned (Section 
46(1)), who will be an officer of the social work department. The making of 
this report in no way changes the duty of the mental health officer under 
section 50 of the 1960 Act to make an application to the sheriff only where 
he is satisfied that it ought to be made and where it is necessary or proper 
for the application to be made by him. In other words, the decision whether 
or not to make an application still rests with the mental health officer. 

Where the children’s hearing make such a report, they may continue the 
case to a subsequent hearing until the results of their report are known. If 
the mental health officer makes an application and it is granted, the hearing 
would be expected to discharge the referral. If the mental health officer 
decides to take no steps or if the application is refused, it is open to the 
hearing to decide on a suitable alternative disposal for the child. 

This provision does not affect the arrangements under section 23(3) of the 
1960 Act which allow a patient, who requires treatment for mental disorder, 
to be admitted to hospital for treatment without any application rendering 
him liable to be detained, or to remain in hospital as a result of such 
voluntary arrangements if he has ceased to be liable to be detained 
(Section 46(2)). 

c Transfer to another children" s hearing 

Where a children’s hearing are satisfied that the case could be better 
considered by a children’s hearing for the area of another local authority, 
they may at any time during the course of the hearing request the reporter 
to arrange with the reporter of the other local authority, should he so 
agree, for a children’s hearing to dispose of the case (Section 54(1)). 

This provision may have application to almost any case, but is particularly 
relevant in a case where a child has committed an offence some distance 
from his home. A child from area A may be apprehended in area B for 
stealing. He would then appear before a children’s hearing in B. The 
child’s case would normally be transferred to a hearing in A in accordance 
with the general principle that the hearing which considers the child’s 
case should know and take account of his background and environment. 
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Such a transfer, however, would be appropriate only if the child admitted 
the offence. If he did not, the case would be referred to the sheriff in area B 
for a finding on the grounds of referral. In accordance with the maxim 
lex loci delicti — the offence is dealt with in the area where it occurs. If the 
sheriff in area B found that grounds were established, he would remit the 
case to the hearing for B, who could then transfer it to the reporter for A. 

Where a case lias been transferred, the grounds of referral already accepted 
or established in one area do not require to be further accepted or estab- 
lished for the purpose of the children’s hearing to which the case has been 
transferred (Section 54(2)). 
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IV Implementation and review of 
sug tervision requirement 



IV— 1 Coming into effect of requirement 

A supervision requirement has effect from the date it is made unless the 
children’s hearing postpone the date of operation, which they must do if 
they are satisfied such a course is proper (Section 44(3)). A children’s 
hearing may decide to exercise this power of postponement, for example if 
the child is ill or an appeal is to be lodged. The child or his parent may 
himself apply for the suspension of a supervision requirement pending the 
hearing of an appeal against it (Section 49(8)). 



IV — 2 Giving effect to requirement 

It is the duty of the local authority to give effect to a supervision require- 
ment made by a children’s hearing for its area. A child subject to a require- 
ment is considered to be in the care of the local authority for the purposes 
of sections 16 to 18, 20, 24 to 26, 28 and 29 of the Act (Section 44(5)). This 
allows the local authority in appropriate cases to assume parental rights, 
requires them to further the best interests of the child and to afford 
opportunity for his proper development and to provide special help 
applicable to those who are, or have been in care. 

The Secretary of State may make rules providing (a) for the transmission 
of information regarding children who are the subject of supervision 
requirements to persons who are to be in charge of them, (b) for the 
temporary accommodation, where necessary, of such children, and (c) for 
the conveyance of such children to residential establishments and to other 
places where they may be required to reside (Section 45). The purpose of 
these rule-making powers is to enable clarification of responsibilities and 
difficulties to be made as necessary insofar as this cannot be done admini- 
stratively. The first power is to ensure that those responsible for a child are 
given the necessary relevant information to enable them to carry out his 
supervision satisfactorily; the second to cover cases where for example a 
place at the specified or most appropriate establishment is not immediately 
available; and the third to distinguish clearly between cases where the 
staff of the social work department has to arrange for the conveyance and 
cases where someone else might be called in. 



IV — 3 Review of supervision requirements 

a At the request of the local authority 

No child is to continue to be subject to a supervision requirement for any 
time longer than is necessary in his interest. Where the local authority 
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consider that a requirement should cease to have effect or should be varied, 
they must refer the case to the reporter for a review of the requirement by 
a children’s hearing (Section 47(1)). In addition where the performance 
of any function under sections 16 to 18, 20, 24 to 26, 28 and 29 requires or 
would be facilitated by the variation or discharge of the requirement, 
the local authority must recommend a review of the requirement (Section 
44(5)). 

A supervision requirement must be reviewed by a children’s hearing where 
a local authority so recommends (Section 48(2)). 

In any case of urgent necessity in the interests of the child required by a 
supervision requirement to reside in a place, or in the interests of other 
children in that place, a director of social work may direct that the child be 
transferred to another place (Section 44(6)). Where this is done, the child 
must have his case reviewed by a children’s hearing within seven days of his 
transfer (Section 44(7)). Accordingly the director of social work must 
inform the appropriate reporter immediately of any such transfer. 

b At the request of the child or his parent 

A child or his parent may require a review of a supervision requirement 
after: 

i three months from the date of the making of the requirement ; 

ii three months from the date of a review of a requirement which results 
in a variation of a previous requirement; 

iii six months from the date of a review of a requirement which results in 
a continuation of that requirement (Section 48(3)). 

c Periodically 

A supervision requirement cannot remain in force unless it is reviewed 
within one year. If no review is made the requirement ceases to have effect 
at the end of one year (Section 48(3)). 

d General 

These provisions are designed to provide safeguards against a supervision 
requirement being continued for too long without a review of the case. The 
reporter must ensure that reviews are duly made, which involves requesting 
the social work department to prepare a report on the progress of the case 
at the appropriate stage (Section 48(5)). 

Where a review is made, the children’s hearing may terminate the require- 
ment, continue it or vary it. Where they decide variation is appropriate, 
they may make any supervision requirement that they could have made 
originally under section 44. The provisions of section 44, in relation to 
disposal, apply to reviews as they apply to the initial disposal of a case 
(Sections 47(1) and 48(6)). In general the provisions relating to initial 
consideration of a case apply, where appropriate, to the conduct of a 
review. Thus the child has a duty to attend unless the children’s hearing 
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consider this would be detrimental to his interests (Section 40(2)) and the 
parents have a duty to attend unless the children’s hearing are satisfied 
this would be unreasonable or unnecessary (Section 41(2)). The need for 
the presence of the child and his parents may be less necessary at certain 
reviews, for example periodic ones, and it may be disturbing for the child 
to be brought before a children’s hearing too frequently, particularly where 
he is settling down well. 

One of the important features of a supervision requirement is that its 
direction is related to the needs of the child and is subject to variation to 
meet his changing needs, or in the light of developing knowledge of his 
needs. It may be varied in direction or in scope according to how the child 
responds to the conditions of the requirement and to the care he received at 
a particular place. No terminal date is fixed by statute on the duration of a 
requirement apart from the age of 18 (Section 47(2)), although no child is 
to continue to be subject to a requirement any longer than is necessary in 
his interest. 

Where a person aged 1 7f is still subject to a requirement, the local authority 
must refer the case to the reporter so that a children’s hearing may advise 
whether he still requires supervision and guidance. If the children’s hearing 
so advise, the local authority must provide such supervision and guidance 
as he is prepared to accept (Section 47(2)). The powers which the local 
authority may exercise include those in sections 24 and 25 where appro- 
priate. 
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v Proceedings before the sheriff and Court 
if Session 



V — 1 Applications to the sheriff 

Where a child or his parent do not accept the grounds stated by the 
reporter for the i ei erral of a child s case to a children’s hearing, or where a 
childr en s hearing are satisfied, that the child is incapable of understanding 
or does not understand the explanation of the grounds of referral, the 
children s hearing must, unless they decide to discharge the referral, direct 
the i ©porter to make application to the sheriff for a finding as to whether 
such grounds for referral as are not accepted or understood have been 
established (Section 42(2)(c) and (7)). 

The chairman of the hearing must explain to the child and his parent the 
purpose for which the application to the sheriff is being made, and must 
inform the child of his duty to attend the hearing of the application by the 
sheriff (Section 42(3)). Where a children’s hearing have reason to believe 
that a child may not attend at any proceedings arising from his case, 
including the hearing of an application, they may issue a warr an t requiring 
the child to be detained in any place of safety for up to 21 days (Section 
40(7)). 

There are separate rules of procedure for hearings before the sheriff, but 
the Act itself includes certain provisions: 

a Arrest and detention 

Where a child fails to attend the hearing of the application, the sheriff 
may issue a warrant for his apprehension. The warrant is authority for 
bringing him before the sheriff and for his detention in a place of safety 
for up to seven days until the sheriff can hear the application (Section 
42(3)). The warrants of apprehension will be enforced by the police and, 
in practice, the child will be brought before the sheriff as soon as 
possible although it may not prove practicable to dispose of the applica- 
tion immediately as the reporter and various witnesses may have to 
attend the hearing of the application. Where a child is arrested and 
detained the police may arrange for him to be transferred to an appro- 
priate secure place of safety other than a police station. 

b Hearing of application 

An application must be heard by the sheriff in chambers within 28 days 
of the lodging of the application and, without prejudice to their right to 
legal representation, a child or his parent may be represented at any 
diet fixed by the sheriff for the hearing of the application (Section 42(4)). 
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The sheriff must fix a hearing within 28 days of the lodging of the appli- 
cation, but this does not mean that the case must be disposed of within 
this period as continuation may be necessary, for example to enable 
witnesses to be traced and/or to attend. The reporter is responsible for 
presenting evidence to show that the grounds for referral which he 
alleges do in fact exist, and it is for the child or his parent to demon- 
strate that they do not. Where the ground for referral is the commission 
of an offence, the sheriff in hearing the application must apply to the 
evidence relating to that ground the standard of proof required in 
criminal procedure (Section 42(6)); in the case of other grounds, 
however, the standard of proof is that applicable in civil procedure. The 
child and his parent may each be represented at the hearing of the 
application by a representative chosen by the child or his parent. They 
may choose the same representative or different ones. In addition the 
child and his parent have a right to legal representation (Section 42(4)). 

c Decision of sheriff 

Where the sheriff decides that none of the groimds in respect of which 
the application has been made has been established,. he must dismiss 
the application and discharge the referral in respect of those grounds 
(Section 42(5)). This means that, where these are the only grounds for 
referral, the children’s hearing have no further jurisdiction in the case. 
Where grounds have already been accepted in part, the hearing proceed 
to the consideration and determination of the case on the basis only of 
those grounds. 



Where the sheriff is satisfied on the evidence before him that any of the 
grounds in respect of which the application has been made has been 
established, he must remit the case to the reporter to make arrangements 
for a children’s hearing for consideration and determination of the case 
(Section 42(6)). 



V — 2 Appeals to sheriff against decisions of children’s hearing 
A child or his parent or both may, within a period of three weeks be ginni ng 
with the date of any decision of a children’s hearing, appeal to the sheriff 
in chambers against that decision. In that event the child or his parents or 
both shall be heard by the sheriff as to the reasons for the appeal (Section 
49(1)). 



In any such appeal it is the duty of the reporter to ensure that all reports 
and statements available to the hearing, along with the reports of their 
proceedings and the reasons for their decision, are lodged with the sheriff 
clerk (Section 49(2)). The decision and the reasons for it will be given to the 
child and his parent at the hearing and they may in addition obtain on 
request a copy of the reasons in writing. 
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The sheriff in considering the appeal may examine the reporter and the 
authors or compilers of any reports or statements, and may call for any 
further report which he considers may assist him in deciding the appeal 
(Section 49(3)). 

Where the sheriff decides that an appeal has failed, he must confirm the 
decision of the children’s hearing (Section 49(4)). 

Where the sheriff is satisfied that the decision of the children’s hearing is 
not justified in all the circumstances of the case, he must allow the appeal 
(Section 49(5)). 

a Appeals against issue of warrants 
An appeal against the issue of a warrant must be disposed of wi thin 
three days of the lodging of the appeal, and failing such disposal the 
warrant shall forthwith cease to have effect (Section 49(7)). These will in 
general be warrants of detention, since from the nature of things war- 
rants of apprehension are unlikely to be appealed against by those to 
whom they apply. Where the sheriff allows an appeal against the issue 
of a warrant of detention he must recall the warrant (Section 49(5)(a)). 

b Appeals against issue of requirements under section 43(4 ) 

It is not expected that appeals will often be made against requirements 
under section 43(4) to attend or reside at a clinic, hospital or other 
establishment for the purpose of the further investigation of a child. In 
such a case the sheriff could confirm the requirement or determine that 
it was unreasonable and should be recalled. (If a child fails to comply 
with a requirement under section 43(4) or the hearing considers that he 
may fail to do so, they may issue a warrant requiring the child’s deten- 
tion, which would be open to appeal like other warrants.) 

c Appeals against supervision requirements 
Where the sheriff allows an appeal against a supervision requirement, 
he must remit the case with the reasons for the decision to the children’s 
hearing for reconsideration of their decision, unless he decides to dis- 
charge the child from any further hearing or other proceedings in 
relation to the grounds for referral of the case (Section 49(5)(b)). The 
latter provision could, for example, be applied if the sheriff thought that 
a supervision requirement should not be imposed. Where the sheriff is 
satisfied that an appeal against the decision of a children’s hearing at a 
review is frivolous, he may order that no appeal against a decision to 
continue the supervision requirement which was the subject of that 
appeal shall lie until the expiration of a period of 12 months beginning 
with the date of the order (Section 49(6)). This power might be exercised, 
for example where it is clear that the child needs a fairly lengthy stay in 
a residential establishment and that frequent reviews would be un- 
reasonable. 
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Where a child or his parent appeals against a decision of a children’s 
hearing in relation to a supervision requirement, the child or his parent 
may make application to a children’s hearing for the suspension of the 
requirement appealed against. The reporter must then arrange for the 
application to be considered by a children’s hearing who may grant or 
refuse it (Section 49(8)). This is most likely to arise in cases involving 
removal from home where the point for consideration will be whether 
or not to wait for the hearing of the appeal before the supervision 
requirement takes effect (cf Section 44(3)). 



V — 3 Appeals to the Court of Session 

An appeal from any decision of the sheriff may be made to the Court of 
Session by way of a stated case on a point of law, or in respect of any 
irregularity in the conduct of a case, at the instance of a child or his parent 
or both or of a reporter acting on behalf of a children’s hearing (Section 
50(1)). No other appeal is competent, so that appeals may not be made from 
the Court of Session to the House of Lords. 

Appeals may not be made to the Court of Session in respect of a decision 
of a children’s hearing imposing a supervision requirement, where the sole 
ground of the objection is that the treatment which it prescribes is in- 
appropriate for the child (Section 50(4)). Appeals on those grounds cannot 
therefore be taken beyond the sheriff. 

An application to the sheriff to state a case for the purpose of an appeal 
to the Court of Session must be made within a period of 28 days beginning 
with the date of the decision to be appealed against (Section 50(2)). 

When the Court of Session decides the appeal, it remits the case to the 
sheriff for disposal in accordance with such directions as the court may 
give (Section 50(3)). 
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VI 1 Reconsideration of case by children’s hearing after appeal 
Where the sheriff remits a case to a children’s hearing following an appeal, 
either at his own instance or in accordance with a direction of the Court of 
Session, the reporter must arrange a children’s hearing for such recon- 
sideration (Section 51(1)). 

Where the children’s hearing reach a decision following such reconsidera- 
tion, the child or his parent may appeal to the sheriff against the decision 
within seven days. The provisions in section 49 also apply to such appeals 
(Section 51(2)). 



VI — 2 Power of Secretary of State to terminate a supervision requirement 
Where, having regard to all the circumstances of a case and the interests of 
a child, the Secretary of State is satisfied that a supervision requirement in 
force in respect of a child should be terminated he may by order terminate 
the requirement (Section 52). In view of the provisions for reviewing and 
appealing against decisions, the Secretary of State does not intend to 
exercise this power except in exceptional circumstances. 



VI — 3 Legal aid 

Legal aid is available for proceedings before the sheriff or in appeals to the 
Court of Session but not for appearances before a children’s hearing. 
These notes are not intended to give precise detail of when legal aid will or 
may be granted or how it may be obtained, but to give a general indication 
of the circumstances in which it may he available. 

Legal aid is made available to a child or his parent in accordance with the 
provisions of the Legal Aid (Scotland) Act 1967 as amended by Schedule 4 
to the 1968 Act in proceedings before the sheriff, where such proceedings 
are in respect of a decision of a children’s hearing or of an application for a 
finding whether or not grounds of referral are established and in any 
subsequent appeal to the Court of Session (Section 53). The general effect 
of the provisions is to apply with modifications the present legal aid 
procedure for summary criminal procedure to applications for legal aid in 
court proceedings arising from children’s hearings, although these pro- 
ceedings are regarded as civil proceedings. The main feature of this arrange- 
ment is that both the merits of the case and the applicant’s financial 
eligibility are considered by the court and not by the local legal aid 
committee; the main advantage is speed. 
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a Appeals against detention of child pending disposal of his case 
Where a child is detained in a place of safety in accordance with a 
warrant issued by a children’s hearing pending disposal of his case, 
legal aid will be available as of right, without regard to financial eligi- 
bility, for the strictly limited purpose of an appeal to the sheriff against 
such detention (1967 Act Section 2(5A)). 

b Application to sheriff for finding as to whether grounds of referral are 
established and appeals against decisions of children's hearings other 
than detention pending appeal 

In the case of applications and appeals to the sheriff against other 
decisions of a children’s hearing, the sheriff may grant a legal aid 
certificate if he is satisfied that the giving of legal aid is necessary in the 
interests of the child and, after consideration of the financial circum- 
stances of the child and his parent, that the expenses of the case cannot 
be met without undue hardship to the child or his parents or the de- 
pendants of either (1967 Act Section l(6A)(b) and 2(2)). The sheriff is 
not required to reassess financial eligibility if a person has been granted 
legal aid in previous proceedings. Thus in an appeal against a supervision 
requirement the sheriff would not need to make a reassessment if there 
had previously been an application with legal aid to the sheriff for 
the determination of disputed grounds of referral. 

c Appeals to the Court of Session 

In the case of appeals to the Court of Session regard has to be had both 
to the merits of the case and to financial eligibility before legal aid may 
be granted. On merits the Supreme Court Committee of the Law 
Society of Scotland has to be satisfied that the child or his parent has 
substantial grounds for making the appeal and that it is reasonable that 
the child or his parent should receive legal aid in the particular circum- 
stances of the case (1967 Act Section l(6A)(c)). On financial eligibility if 
the person has been granted legal aid in earlier proceedings before the 
sheriff, he continues to be regarded as eligible and the Court of Session 
is not required to reassess the position. However where a person has not 
received legal aid in earlier proceedings before the sheriff, it is for the 
Court of Session to consider the financial circumstances and to grant 
legal aid if they are satisfied as to the appellant’s financial eligibility. 



VI — 4 Reference and remit of cases by courts to children’s hearings 
In general offenders under 16 will be dealt with by children’s hearings and 
offenders over 16 will be dealt with by the courts, but the Act provides 
that some offenders under 16 may still be dealt with by the courts and some 
offenders over 16 may be dealt with by children’s hearings. Any dividing 
line, including one based on age, must be somewhat arbitrary and it is 
desirable that there should be a bridge between the two systems of courts 
and children’s hearings, particularly as the disposals available to them 
differ in several respects. It is especially important that the courts should in 
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dealing with young offenders have access to any knowledge acquired by 
children’s hearings and be able to make use of the skills of, and disposals 
available to, children’s hearings. Courts are accordingly empowered to 
refer for advice or remit for disposal to children’s hearings certain cases 
where the sentence is not fixed by law. 

a Children under 16 not subject to supervision requirement 
Where a child under 16 who is not subject to a supervision requirement 
is found guilty of an offence, the court may, as an alternative to the 
other courses open to it, remit the case to a children’s hearing for dis- 
posal or refer the case to them to obtain their advice as to the treatment 
of the child. On obtaining such advice the court may itself dispose of the 
case or remit the case to the children’s hearing for disposal, for example 
where it accepts the recommendation of the children’s hearing (Section 
56(1) and (2)). 

b Children under 18 subject to a supervision requirement 
Where a child who is subject to a supervision requirement — whether he 
is under or over 16 — is found guilty of an offence, the court must refer 
the case for the advice of a children’s hearing as to the treatment of the 
child. On receipt of such advice the court may either dispose of the case 
itself or remit the case to the children’s hearing for disposal (Section 
56(4)). Where a court remits a case for disposal the hearing assumes, and 
the court ceases to have, jurisdiction in the case (Section 56(4)). Where 
a court remits a case, the clerk of court provides a certificate that the 
child has been found guilty of an offence which is. to be conclusive 
evidence that an offence has been committed (Section 56(5)). This makes 
it clear that there is no need to establish again as a ground of referral 
that an offence has been committed. 

c Young persons of 16 to 17 £ not subject to supervision requirement 
Where a person between 16 and 17J, who is not subject to a supervision 
requirement is guilty of an offence in summary proceedings, the court 
(in practice any criminal court other than the High Court or the sheriff 
court considering cases on indictment) may, as an alternative to other 
courses open to it, ask for the advice of a children’s hearing on the appro- 
priate treatment for that person. This may be particularly apposite 
where the person has previously been subject to a supervision require- 
ment. On receipt of the hearing’s advice, the court may dispose of the 
case itself or remit the case to the children’s hearing for disposal. In the 
latter case the hearing have jurisdiction over the person as if he were a 
child (Section 57), and he becomes a ‘child’ if a supervision requirement 
is made (Section 30(1)). 

Where the case of a child or young person has been remitted by a court 
to a children’s hearing, their jurisdiction comes to an end when the 
person reaches 18 if any supervision requirement made in respect of him 
is not terminated before that date (cf Section 47). 

37 



Printed image digitised by the University of Southampton Library Digitisation Unit 



¥11 Cross border transfers 



YU — 1 Transfers to Scotland from England, Wales and Northern Ireland 
A children’s hearing may deal with a child under 18 whose case has been 
referred to a hearing in pursuance of Part V of the 1968 Act (Section 
32(2)(b)). These are essentially cases where a child who is subject to the 
order of a court in England, Wales or Northern Ireland, or the parent of 
such a child, moves or proposes to move to Scotland. 



a Children resident in Scotland 

Where a juvenile court in England or Wales or Northern Ireland is 
satisfied that a child subject to a probation order or supervision order 
proposes to reside or is residing in Scotland, the court may send notifica- 
tion of that order to the reporter of the local authority for the area in 
which the child proposes to reside or is residing. 

On receipt of such a notification the reporter must arrange a children’s 
hearing for the consideration and determination of the case under Part 
III of the Act; (unless exceptionally the notification is in respect of a 
supervision order made by an English court in substitution for a Scottish 
probation order, when the reporter must notify the appropriate Scottish 
court) (Section 73(1)). 

Where a court in England or Wales is satisfied that a child in respect of 
whom the court proposes to make a supervision order is residing or 
proposes to reside in Scotland, the court may make a supervision order 
in terms which enable the child to be transferred to Scotland and send a 
notification to the appropriate reporter who then must refer the case to a 
children’s hearing (Section 73(1A)). 

In such cases the notification of the probation order or supervision 
order is to be conclusive evidence of the existence of the order in relation 
to the child (Section 73(2)). There will accordingly be virtually no scope 
in practice for contesting the grounds for referral although exceptionally 
it may be claimed that the child named in the order is not the child whose 
case is referred to or who appears before the hearing. 

When the children s hearing dispose of a case — -by discharging the 
referral or making a supervision requirement — the probation order or 
supervision order ceases to have effect (Section 73(3)). 
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b Parents resident in Scotland 

Where a child has been committed to the care of a local authority in 
England and Wales or of a welfare authority in Northern Ireland, and 
that authority are satisfied that the parent of the child proposes to reside 
or is residing in Scotland, the authority may refer the case to the reporter 
of the local authority of the area in which the parent of the child is 
proposing to reside or is residing. The reporter must then arrange a 
children’s hearing for the consideration and determination of the case 
(Section 75(2)). 

Where the Minister of Home Affairs for Northern Ireland is satisfied 
that the parent of a child who is subject to a training school order pro- 
poses to reside or is residing in Scotland, he may similarly refer the 
case to the appropriate reporter who must then arrange a children’s 
hearing for the consideration and determination of the case (Section 
75(1)). 

When a case is referred to the reporter he must be sent particulars of 
the order which are to be conclusive evidence of the existence of the 
order (Section 75(3)). Where the children’s hearing dispose of the case 
the order of court in England or Wales or Northern Ireland ceases to 
have effect (Section 75(4)). 



VII — 2 Transfers to England, Wales and Northern Ireland from Scotland 

There are corresponding arrangements for the transfer of children under IB 

subject to supervision requirements to England, Wales or Northern 

Ireland. 

a Children resident in England , Wales or Northern Ireland 
Where a children’s hearing are satisfied that a child subject to a super- 
vision requirement, other than one requiring him to reside in a residential 
establishment proposes to reside or is residing in England or Wales or 
Northern Ireland, they may, if they do not discharge the requirement, 
send notification of the requirement to a juvenile court for the area in 
which the child proposes to reside or is residing (Section 72(1)). When 
the court subsequently disposes of the case in accordance with its 
powers the requirement ceases to have effect (Section 72(3)). 

b Parents resident in England , Wales or Northern Ireland 
Where a children’s hearing are satisfied that the parent of a child, who 
is subject to a supervision requirement requiring him to reside in a 
residential establishment, proposes to reside or is residing in England or 
Wales or Northern Ireland, they must review the requirement and may 

i discharge the requirement; 

ii continue the requirement; 
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iii vary the requirement so that it does not require residence in a resi- 
dential establishment, and send notification of the requirement as 
varied to the juvenile court for the area where the parent is residing or 
proposing to reside; 

rv report the case to the Secretary of State with a recommendation that 
the child should be transferred appropriately (Section 74(1)). 

On receipt of such a recommendation the Secretary of State, if he is unable 
to accept it, may either refer the matter back to the children’s hearing for 
their consideration of the case or himself discharge the supervision require- 
ment (Section 74(2)). Otherwise, if the parent proposes to reside or is 
residing in England or Wales, the Secretary of State may make an order 
committing the child to the care of the appropriate local authority in 
England and Wales. If the parent proposes to reside or is residing in 
Northern Ireland, the Secretary of State may make an order either 
committing the child to the care of the appropriate welfare authority or 
transferring him to the care of the managers of a training school (Section 
74(3)). 
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I Transitional and interim provisions 



At the time when the change is made from the court system to the children’s 
hearing system, there will be cases involving children which are pending 
and there will be children subject to court orders which become obsolete 
on the date of the introduction of the new arrangements. Provision has 
accordingly to be made to cover this situation. 

VIII — 1 Children liable to criminal proceedings 

Where a child is liable to prosecution for an offence committed before the 
operative date, but against whom proceedings have not been instituted 
before that date, he is to he dealt with in accordance with the law in force 
after that date (Section 31(2)). Accordingly he will be dealt with in accord- 
ance with the provisions of Part III of the Act, which could still include 
prosecution if the case came within section 31. 



Vin — 2 Children subject to criminal proceedings 

The courts have continuing jurisdiction, however, in relation to children 
and young persons who have been charged with an offence before the 
operative date, or where cases have been disposed of but where the courts 
have continuing functions, for example where a probation order or fine 
supervision order is in force. The Secretary of State may direct the transfer 
to the appropriate sheriff court of cases outstanding in the special juvenile 
courts constituted under section 51 of the Children and Young Persons 
(Scotland) Act 1937 which, unlike the other courts which deal with 
juveniles before the operative date, do not also deal with adults (Schedule 
7, paragraph 5). 

VIII — 3 Children subject to care and protection proceedings 

Care and protection cases in relation to children under 16 before a juvenile 
court on the operative date are to stand referred to the appropriate re- 
porter. This is the reporter for the area where the child is ordinarily 
resident or, where his ordinary residence is not known or is outside 
Scotland, the reporter for the area in which the circumstances arose 
which brought his case before the court (Schedule 7, paragraph 6). Any 
case pending in relation to a person over 16 automatically falls. 



VIII — 4 Children subject to certain court orders 

Certain court orders (namely approved school orders, lit person orders, 
supervision orders and orders committing to custody in a remand home) 
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applying to children up to 18 on the operative date will continue to apply 
after that date. However, the Secretary of State may prescribe by order 
the circumstances and cases in which children subject to such orders 
should be brought before a children’s hearing, the local authorities which 
have to arrange this, and the date by which this has to be done. The 
children’s hearing have to consider and dispose of these cases in accordance 
with the provisions of Part III of the Act, and when they dispose of a case 
the court order ceases to have effect. Where the person is over 18 and an 
order is still in force, the order will cease to have effect on such date as the 
Secretary of State may prescribe (Schedule 7, paragraph 4). 

Any orders committing children to custody in a remand home will simply 
be allowed to run their course of up to 28 days. As regards persons over 
18, court orders should in general not remain in force after the operative 
date since the new system is not designed to cater for those over 18, 
although advice, guidance or assistance could be made available to them if 
necessary. 

Children subject to court orders should in practice not be brought before 
a children’s hearing until some time after the operative date. This is partly 
to avoid a large number of cases involving children subject to court orders 
reaching the children’s hearings soon after the new system commences, and 
also because it may be appropriate to allow certain types of orders to run 
their course. 
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